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Subpart K—EFH Coordination,
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ommendations

SOURCE: 67 FR 2376, Jan. 17, 2002, unless
otherwise noted.

§600.905 Purpose, scope, and NMFS/
Council cooperation.

(a) Purpose. These procedures address
the coordination, consultation, and
recommendation requirements of sec-
tions 305(b)(1)(D) and 305(b)(2-4) of the
Magnuson-Stevens Act. The purpose of
these procedures is to promote the pro-
tection of EFH in the review of Federal
and state actions that may adversely
affect EFH.

(b) Scope. Section 305(b)(1)(D) of the
Magnuson-Stevens Act requires the
Secretary to coordinate with, and pro-
vide information to, other Federal
agencies regarding the conservation
and enhancement of EFH. Section
305(b)(2) requires all Federal agencies
to consult with the Secretary on all ac-
tions or proposed actions authorized,
funded, or undertaken by the agency
that may adversely affect EFH. Sec-
tions 305(b)(3) and (4) direct the Sec-
retary and the Councils to provide
comments and EFH Conservation Rec-
ommendations to Federal or state
agencies on actions that affect EFH.
Such recommendations may include
measures to avoid, minimize, mitigate,
or otherwise offset adverse effects on
EFH resulting from actions or proposed
actions authorized, funded, or under-
taken by that agency. Section
305(b)(4)(B) requires Federal agencies
to respond in writing to such com-
ments. The following procedures for co-
ordination, consultation, and rec-
ommendations allow all parties in-
volved to understand and implement
the requirements of the Magnuson-Ste-
vens Act.

(c) Cooperation between Councils and
NMFS. The Councils and NMFS should
cooperate closely to identify actions
that may adversely affect EFH, to de-
velop comments and EFH Conservation
Recommendations to Federal and state
agencies, and to provide EFH informa-
tion to Federal and state agencies.
NMFS will work with each Council to
share information and to coordinate
Council and NMFS comments and rec-
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ommendations on actions that may ad-
versely affect EFH. However, NMFS
and the Councils also have the author-
ity to act independently.

§600.910 Definitions and word usage.

(a) Definitions. In addition to the defi-
nitions in the Magnuson-Stevens Act
and §600.10, the terms in this subpart
have the following meanings:

Adverse effect means any impact that
reduces quality and/or quantity of
EFH. Adverse effects may include di-
rect or indirect physical, chemical, or
biological alterations of the waters or
substrate and loss of, or injury to,
benthic organisms, prey species and
their habitat, and other ecosystem
components, if such modifications re-
duce the quality and/or quantity of
EFH. Adverse effects to EFH may re-
sult from actions occurring within
EFH or outside of EFH and may in-
clude site-specific or habitat-wide im-
pacts, including individual, cumu-
lative, or synergistic consequences of
actions.

Anadromous fishery resource under
Council authority means an anadromous
species managed under an FMP.

Federal action means any action au-
thorized, funded, or undertaken, or pro-
posed to be authorized, funded, or un-
dertaken by a Federal agency.

Habitat areas of particular concern
means those areas of EFH identified
pursuant to §600.815(a)(8).

State action means any action author-
ized, funded, or undertaken, or pro-
posed to be authorized, funded, or un-
dertaken by a state agency.

(b) Word usage. The terms ‘‘must”’,
“‘shall”’, “‘should”, “may’’, ‘“‘may not”’,
“will”’, “‘could”’, and ‘‘can’ are used in
the same manner as in §600.305(c).

§600.915 Coordination for the con-
servation and enhancement of EFH.

To further the conservation and en-
hancement of EFH in accordance with
section 305(b)(1)(D) of the Magnuson-
Stevens Act, NMFS will compile and
make available to other Federal and
state agencies, and the general public,
information on the locations of EFH,
including maps and/or narrative de-
scriptions. NMFS will also provide in-
formation on ways to improve ongoing

104



Fishery Conservation and Management

Federal operations to promote the con-
servation and enhancement of EFH.
Federal and state agencies empowered
to authorize, fund, or undertake ac-
tions that may adversely affect EFH
are encouraged to contact NMFS and
the Councils to become familiar with
areas designated as EFH, potential
threats to EFH, and opportunities to
promote the conservation and enhance-
ment of EFH.

§600.920 Federal agency consultation
with the Secretary.

(a) Consultation generally—(1) Actions
requiring consultation. Pursuant to sec-
tion 305(b)(2) of the Magnuson-Stevens
Act, Federal agencies must consult
with NMFS regarding any of their ac-
tions authorized, funded, or under-
taken, or proposed to be authorized,
funded, or undertaken that may ad-
versely affect EFH. EFH consultation
is not required for actions that were
completed prior to the approval of EFH
designations by the Secretary, e.g.,
issued permits. Consultation is re-
quired for renewals, reviews, or sub-
stantial revisions of actions if the re-
newal, review, or revision may ad-
versely affect EFH. Consultation on
Federal programs delegated to non-
Federal entities is required at the time
of delegation, review, and renewal of
the delegation. EFH consultation is re-
quired for any Federal funding of ac-
tions that may adversely affect EFH.
NMFS and Federal agencies respon-
sible for funding actions that may ad-
versely affect EFH should consult on a
programmatic level under paragraph (j)
of this section, if appropriate, with re-
spect to these actions. Consultation is
required for emergency Federal actions
that may adversely affect EFH, such as
hazardous material clean-up, response
to natural disasters, or actions to pro-
tect public safety. Federal agencies
should contact NMFS early in emer-
gency response planning, but may con-
sult after-the-fact if consultation on an
expedited basis is not practicable be-
fore taking the action.

(2) Approaches for conducting consulta-
tion. Federal agencies may use one of
the five approaches described in para-
graphs (f) through (j) of this section to
fulfill the EFH consultation require-
ments. The selection of a particular ap-

§600.920

proach for handling EFH consultation
depends on the nature and scope of the
actions that may adversely affect EFH.
Federal agencies should use the most
efficient approach for EFH consulta-
tion that is appropriate for a given ac-
tion or actions. The five approaches
are: use of existing environmental re-
view procedures, General Concurrence,
abbreviated consultation, expanded
consultation, and programmatic con-
sultation.

(3) Early notification and coordination.
The Federal agency should notify
NMFS in writing as early as prac-
ticable regarding actions that may ad-
versely affect EFH. Notification will
facilitate discussion of measures to
conserve EFH. Such early coordination
should occur during pre-application
planning for projects subject to a Fed-
eral permit or license and during pre-
liminary planning for projects to be
funded or undertaken directly by a
Federal agency.

(b) Designation of lead agency. If more
than one Federal agency is responsible
for a Federal action, the consultation
requirements of sections 305(b)(2)
through (4) of the Magnuson-Stevens
Act may be fulfilled through a lead
agency. The lead agency should notify
NMFS in writing that it is rep-
resenting one or more additional agen-
cies. Alternatively, if one Federal
agency has completed an EFH con-
sultation for an action and another
Federal agency acts separately to au-
thorize, fund, or undertake the same
activity (such as issuing a permit for
an activity that was funded via a sepa-
rate Federal action), the completed
EFH consultation may suffice for both
Federal actions if it adequately ad-
dresses the adverse effects of the ac-
tions on EFH. Federal agencies may
need to consult with NMFS separately
if, for example, only one of the agen-
cies has the authority to implement
measures necessary to minimize ad-
verse effects on EFH and that agency
does not act as the lead agency.

(c) Designation of mnon-Federal rep-
resentative. A Federal agency may des-
ignate a non-Federal representative to
conduct an EFH consultation by giving
written notice of such designation to
NMFS. If a non-Federal representative
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